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1 About this Companion

1.1 Purpose
In 2017, FIDIC (Fédération Internationale des Ingénieurs-Conseils) released updated versions
of three of FIDIC’s much-used standard Conditions of Contract:

B Conditions of Contract for Construction (the Red Book),
B Conditions of Contract for Plant & Design Build (the Yellow Book),
B Conditions of Contract for EPC/Turnkey Projects (the Silver Book).

Further, in 2021, FIDIC released the updated version of the Short Form of Contract,
2nd edition (2021 Green Book), a substantially shortened version of the full-length
Conditions targeted for small works or contracts with a value of about USD 10.0 million or
less. The USD 10.0 million threshold is only indicative; if the work is of a (perceived) low
risk level or if the parties wish to have a contract with simple use, i.e. projects that do not
require significant contract administration and management, the Short Form can be used for
projects with a (much) higher value. See Section 3.1.2 of this Introduction (‘Which FIDIC
form to use?”) on the choice between the various FIDIC forms, including the Short Form
(Green Book).

This is a practical handbook or a companion. The intention is to provide practical assistance
to users of the FIDIC Conditions of Contract. This companion will focus on the 2017 Condi-
tions of Contract for Plant & Design Build, or the Yellow Book, as reprinted in 2022 ‘with
amendments’. Similar books on the 2017 Conditions of Contract for Construction (the Red
Book), the 2017 Conditions of Contract for EPC/Turnkey Projects (the Silver Book) and the
2021 Short Form of Contract (the Green Book) are available.

This is not a legal textbook designed to answer any question on the understanding or inter-
pretation of the FIDIC Conditions and, in general, it includes very few references to specific
national acts, case law or quotes from other commentators. Also, this companion does not
constitute or replace legal advice and is offered only for general guidance and inspiration. The
reader is encouraged to seek relevant expert assistance in drafting any contract, FIDIC-based
or otherwise.

Since their release in 2017, FIDIC has issued several corrective notices, first in December
2018, then in June 2019 and, finally, in November 2022. All amendments can be found in the
FIDIC publication Amendments to the FIDIC Conditions of Contract, downloadable from
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the fidic.org website. All amendments have been incorporated into the pdf versions of the
Conditions as published by FIDIC, and, consequently, any new pdf versions received from
FIDIC will have the amendments incorporated (if it says ‘Reprinted 2022 with amendments’
on the cover page; the ISBN reference is the same). In this companion, the 2022 amendment
publication with the consolidated amendments is referred to as the ‘Amendments’.

This companion is updated to accommodate for the Amendments and to reflect industry expe-
rience gained from the practical use of the 2017 editions since their release.

1.2 Structure and Contents
This companion has three main sections:

B Introduction. An introduction to the companion, general observations on (international)
construction contracts and inspiration for further reading.

B General Conditions. A commentary to each of the 21 Clauses of the 2017 FIDIC
Conditions of Contract, 2nd edition, with the Conditions of Contract for Plant & Design
Build (the Yellow Book) as a basis. Each commentary includes a brief introduction
to the Clause, comments and observations and suggested additions or adjustments
for consideration.

B Appendices. A mini guide to the use of the FIDIC Conditions, including an overview
of the main Employer’s risks (and the Contractor’s corresponding entitlements) and a
short guide to preparing Particular Conditions, especially Part B (Special Provisions),
including suggested modifications and additions to the General Conditions.

A copy of the FIDIC Conditions as published by FIDIC is not included herein but it is recom-
mended that you always keep an officially licensed version of the Conditions at hand when
using this companion. Remember, royalties received by FIDIC for the use and dissemination
of FIDIC’s standard forms help fund FIDIC’s many commendable activities.

1.3 Background and References

When referring to the FIDIC 2017 Conditions of Contract for Plant & Design Build, in this
companion ‘General Conditions’ or the abbreviations ‘FIDIC GC’ or just ‘GC’ are used,
unless the context requires a more specific reference. ‘Conditions of Contract’ is a defined
term, meaning the General Conditions as published by FIDIC as amended by the Particular
Conditions drafted for the specific use. ‘General Conditions’ and the abbreviations ‘FIDIC
GC’ and ‘GC’ are then references to the unamended General Conditions as published by
FIDIC (as amended by the Amendments).

The printed and pdf versions of the General Conditions released by FIDIC contain several
additional sections, such as templates for several of the documents required for the Contract
(e.g. Contract Agreement, Contract Data, Letter of Tender, Letter of Acceptance, etc.), as well
as templates for other documents, such as securities. In addition to these highly recommend-
able templates, the official, printed and pdf versions of the GC also include a guide (Guid-
ance for the Preparation of Particular Conditions); in this companion, this guide is generally



About this Companion

referred to by its full name or just as ‘the Guidance’. The Guidance is not to be mistaken with
the FIDIC 2017 Contracts Guide (2nd ed., 2022), which is a comprehensive guide to the use
of the Conditions, published by FIDIC in 2022; the FIDIC 2017 Contracts Guide (2022) is
herein referred to as ‘the Guide’. See also Chapter 4 of this Introduction.

This companion is not endorsed by FIDIC, and the mistakes herein are entirely the author’s
own (unless otherwise indicated).
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2 Construction Projects

21 Preparing International Contracts

When preparing for a project with international dimensions, special concerns arise. The
international dimension could be, e.g., that the Contractor is from a country different from
where the Employer and the Site are, or the project is situated in a different country from
the Employer, or maybe the Site is in one country, the Employer from another country, the
Contractor from a third country and the Engineer from yet another country. When preparing
contracts with international dimensions, a few points should be noted.

Firstly, the applicable law. Even when the contract is a FIDIC contract, the interpretation and
effect of the contract depends heavily on the underlying legal regime, including the applicable
law (often referred to as ‘the background law’); thus, it is not safe to assume that because the
contract is a FIDIC contract, everything is addressed in the General Conditions. Some exam-
ples to illustrate where the GC will be supplemented by the applicable law:

B When is a Notice being ‘unreasonably withheld or delayed’ under Sub-Clause 1.3
[Notices and Other Communications]?

B  What is the ‘reasonable assistance’ the Employer is required to provide to the Contractor
under Sub-Clause 2.2 [4ssistance]?

B What constitutes a ‘material change’ under the 2nd paragraph of Sub-Clause 2.4
[Employer’s Financial Arrangements]?

When not conclusively settled by the Conditions of Contract, it is for the Parties (and the
Engineer, the Dispute Avoidance/Adjudication Board (DAAB) and, ultimately, the arbitra-
tors) to establish what this means. Eventually, the arbitrators must look to the background
law to seek guidance on the correct meaning of these terms. Because national law differs
from country to country (sometimes substantially), an understanding of the applicable law
and the legal environment of the contract and the project in general is required. Even between
systems of law that are quite closely related, like, e.g. the Nordic countries, substantial dif-
ferences exist. To fully understand the contract and how it works, you need to understand the
legal system governing the contract.

Secondly, language. Sub-Clause 1.4 [Law and Language] of the Conditions states that the
ruling language shall be stated in the Contract Data (if no language is stated, then the ruling
language is ‘the language of these Conditions’). When you prepare contracts — especially if
the contract is drafted in a language different from your native language — several issues arise.
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Do you master the ruling language sufficiently to understand what is already in the GC and
to draft additions or amendments to the Conditions to cater for project-specific needs with-
out meddling with the integrity of the Conditions? If not, stay away, because the contract
that you actually draft may differ substantially from what you believe is in it. Be especially
aware of ‘false friends’, i.e. words that sound and look the same in two languages but have
completely different meanings. As an example, the Swedish and Danish languages are very
closely related but a few words have completely different meanings in the two languages: the
word ‘gratis’ means free or without cost in Danish, whereas in everyday Swedish it is a salute,
usually meaning ‘Congratulations!” Closely related to this issue are words that — broadly
speaking — do have the same general meaning but with subtle differences, e.g. the word
‘guaranty’, which in English law has one meaning and certain well-established legal implica-
tions but the equivalent word in German (‘Garantie’) has a different meaning and different
legal implications under German law. If the contract is governed by German law but with
English as the ruling language (or the other way around), is it then the German legal inter-
pretation of the term that applies or is it the English? FIDIC has made a huge effort to elimi-
nate — or at least reduce — such issues, for instance by abandoning the use of some of the strict,
legal terms with substantially different implications; e.g., ‘Force Majeure’ has been replaced
with ‘Exceptional Events’ (now in Clause 18). Nevertheless, these are real issues you must be
aware of when preparing contracts with an international dimension.

Thirdly, understand and respect cultural differences. Methodologies or ways of working that
function very well in one cultural setting may work completely differently and perhaps even
be counterproductive in another setting.

Lastly, preparing construction contracts is a multi-disciplinary exercise and so is the execu-
tion and completion of the project. Not all disciplines are equally important, but they are all
important. If the basic design is rubbish, it does not matter if the contractor is skilled, and
the contract is perfect. If the contractor is incompetent, it does not matter if the design and
the contract are perfect. If the engineer is incompetent, little else matters. Each contributor
to the project should understand and respect the competences and contributions from the
other disciplines.

Numerous publications will give you valuable insight into how to draft contracts but, like
tennis, golf, sailing, trench digging, welding, embroidery and numerous other activities, you
will not master the craft if you only study — it takes practice.

2.2 Construction Contracts

2.2.1  Overview

The main key to drafting contracts is proper prior planning and preparation; this principle is
often abbreviated as the 5P, 6P or 7P (or even 10P or 12P) principle. Allegedly, the P principle
is of army origin (US or British): ‘Proper Planning (and Preparation) Prevents (Piss-)
Poor Performance’.

In addition, when preparing for a project, always start with the ‘Why’. What are the objec-
tives and purpose of the project? Why is it being initiated? What do the interested parties wish
to accomplish? When the objectives have been identified and presented and are clear to all,
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